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AGENCY: Bureau of Indian Affairs

ACTI ON:  Record of Decision for the Construction and Operation of an Independcnt

Spent Fuel Storage Installation (]SFSI) on the Reservation of the Skull Valley Band of

Goshute Indians (Band) in Tooclc County, Utah

SUMMARY:. The Bureau of Indian Affairs (BlA) is issuing the ‘Record o'f_ Decision |
(ROD) for a proposcd Jease of tribal tmst Jands between Private Fuel Storage, L.L.C.

| (PFS) and the Bend. The BIA analyzed the impacts of the proposcd lease on the qualny
of the human environment uudclf the Nntional Envimnmcntal Policy Act (NEPA). The

BIA issued a draft environmental impact statement (EIS) in June 2000, and the final EIS -

-  (FEIS) in December 2001.

The FE!S analyzes the effects of the construction and operatxon of an ISFSI for
two distinct proposed sites on land held in trust by the Umtcd States for the bcncﬂt of the -
Band on its reservanon, two different methods of transporting the spcm nuclear fuel

| (SNF) from an emsnng Umon Pacific rail line 39 km (24 mnles) north of the proposed
sites, and one alternate site in Wyoming. The Nuclcar Regulatory Commission (NRC) is
.the lead ag.ency; thc. Bureau of Land Managmcnl (BLM), the Surface 'Traﬁsportation'
Béaxd (STB) and the BIA are cooperating agencies for the EIS. Each agéncy paniéipated_
in the NEPA process within the scope of its respective responmbxhty In this Record of

Decision (ROD), the BIA is announcing its decision 10 dxsapprove the proposed lease and

choose the no action alternative.
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The BIA decision is based on review of the draft EIS; the FEIS; comments

regéivéd from the public, other Federal agencies, and State and local géverriments; ) o
consideration of the required factors under the Indian Long-tcrkn Leasing Act and.
implementing regulation; and discussion of all the alternatives with the cooperating -
agencies.

For further information, contact;

Mr. Arch Wells

- Deputy Director, Office of Trust Services
Bureau of Indian Affairs
1849 C St. NW

Washington, D.C.
Telephone: (202) 208-7513

SUPPLEMENTARY INFORMATION

The Skull Valle Bnnd of Goshute India

The Band is a federally recogmzed Tribe with 125 emolled membcrs The Band's |
rescrvation consists of 18, 540 acres in Tooele County, Ulah about 70 mxles West of Salt
L ake City. As of the date of this ROD, approxunatcly 30 Band members liveonthe
reservation. |
s lent Nue ue)
SNF consists mainly of intact fuel rods removed from 2 nuclear feactor The 'rods

contain pellets of uranium, each about lhc size of a pencil eraser, that are the source of
hem inside a reactor vessel. While in :he reactor, the uranium is used up and ﬁssmn by-
products accumulate and degrade the efficiency of the fuel rods until they can no longcr

effectively power the reactor. When removed from reactors, the uranium pellets stay in
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* the fuel rods, which remain highly radioactjve and must .be stored in specially co_nstfucx?d
pools of water (“wet sioragc") orin specially designed containers coﬁle,d by natural , ?
airflow (“dry storage"5 until the radioactivity decreases to safer levels, a process that can
take thousands of ycars. - |

Thc NRC h#s statutéry authority to Jicense both wet and dry SNF storage
fa.c_ili'tic.'s. As of the datc'of this ROD, NRC bas licensed 42 ISFSI facilities across the

United States. Most of these are Jocated with the nuclear reactors where the SNF is

generated. The NRC has commented that the SNF is .safely stored at the locations where
it is currently Jocated.’ The proposed ISFSI at the _Go’shﬁte Reservation is the first large,
aw#y from point-of-generation repository of its type to be licensed by the NRC.
Tl;e Pioposed 1SFS1 | | | |

The ISFS! proposca for the Goshute Reservation would be operated by PFS, a
private, non-gqvemmehtal entity composed of eight NRC-licensed nucleor power
generators.® Under its propplsed plan, PFS would accépt SNF under contract fromits
cénstimént members 'énd other NRC—]icen#cd nuclc#r-pov.ler generators across the
country. SNF would be shipped by rail or by rail and heavy haul truck (as discussed in
.thc FEIS analysis below) to the proposed ISFS] from all parts of the United S:ates.' The
generators would rétain title to the SNF while in transit to tfnc proposed ISFSI and while
itis stored there. At the proposed ISFSI, the stainless steel shipping containers that hold

the SNF would be placed in DOE-designed, NRC-licensed steel and concrete storage .

! $ee FEIS Response to Comments, Section G.3.2.1; G.3.5.04.

* Those generators are: Indiana-Michigan Power Company (American Electric Power); Entergy
Corporation; GPU Nuclear Corporation; Xcel Energy; Florida Power and Light Company; Southem
Nuclesr Operating Company; Southemn California Edison Company; Genoa Fuel Tech, Inc.

3
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casks. The casks would then be placed on.concreie pad#_ in the open air inside :the- secure .
pohion of the ISFS1. The SNF would remain highly radioactive throggho.ut its s.t.ay.at the .
ISFSI on the Gbshuté Rcservﬁtion and would‘ gcngrafc large amounts of h@at as the fuel

pellets continue to decay. This hcat would be dissipated by the né\mai flow of 'air around

the storage casks.

On February 21, 2006, the NRC issued a license to PES for the construction and

;
i | _' - operation‘ of the proposed JSFS1.? Under the liéense, PFS may store up to'.40,000 metri_; |
" tons of SNF.at thé_ proposed ISFS] on the .Goshute.Reservation. The license term is 20
_ years, with an option that allows PfS t0 épply for renewal for an additional 20 yea.rs:.l
The NRC has stated in response 10 comments to the Draﬁ EIS that it would not éram Q

renewal that would extend beyond the term of the proposed lease.’ PFS may not begin .

construction, however, until it has met several other NRC requirements, and until the BIA

{akes action on the proposed lease.

Tbe Proposed Leaée ‘ .

~“1n May 1997, the.B;md and PFS Signcd the Fifst Anicnded ahd Reéiated Lease
(“first lease”) for the proposed ISFSI. Under the first lease, PFS would copstruct and
'operéte the NRC-)icensea ISFSI on a site c‘onsisvting of 820”acres of trust lapd on the
northwest comer of the reservation. The first lease would be for an initial term of 25
years, with PFS having the imvocéblc 6ption to renew for an additional tcﬁn of 25 years.

PFS would pay the Band rent and other costs throughout the term of the lease. .

INRC Materials License No. SNM-2513, Docket No, 72-22.
! See FEIS Response to Comments G.3.2.1.
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On May 23, 1997, the Superintendent of the BlA Uintzh and Ouray Aﬁency (the
BIA agency with jurisdiction over the Emd) signed a “conditional approval” of the fust |
Jesse that would allow PFS to begin ISFS] construction after the Secretary of the Interior
centified that the following conditions were met:
1. The NRC and the BIA complete the EIS;
2. The EIS is issued,

3. The NRC issues its license; and
4. The proposed lease is modified to incorporate mitigau'oﬁ measures identified in |
the ROD, if any.
In January 2002, the Band and PFS entered into a Second Amended and Restated
Lease (“second lease™). The BIA has taken no action to epprove or disapprove the
second lease. The FEIS analysis is besed on the terms of the first lease, but the cumrent
relationship between PFS and the Band is governed by the second lease. The material
terms of the two leases are essentially the same. Therefore, except for the discussion
below concerning the effect of the BIA's 1991 conditional approval pelicy on the first
lease, all of the statements in this ROD concerning the “first Jease™ oc the “second lease™
apply equally to both, and for clanty we refer to them collectively as the “proposed
lease,” '
Before the end of the licensed life of the proposed ISFSI (a maximum of 40

years), the NRC believes SNF would be shipped to a permanent geologic repository

(currently proposed for Yucea Mountain in the state of Nevads) or back to the utility
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operators from which it came for storage at their NRC-Iicensed“ sites.’ Under the .NRC

license and the proposéd lease, ﬁpon teminaﬁon of the lease, or upon termination of the
) Iicense,'Whichever comes first, PFS would be responsible for complete radiological and

non-radiological decorhmissioning of fhe ISFS1.

In letters dated May 17, 2006, and April il, 2006, to James E. Cason, Associate

Deputy Secrctary of the Interjor, the Band has asked tﬁat the Department of the Interior

fake immediate action on the proposed lease. Thc Band has alsd made numerous phone |
calls to Department officials demanding immediate action.

- Construction and operation of the proposed ISFSI wdulld require the following

actions by four different federal agencies:

¢ NRC issuance to PfS ofa license to receive, transfer, and possess SNF. This is
required under the Atomic Energy Act and the Nuclear Waste Policy Act for any
faéility of this type. |

) EIA approval .of a bbsiness lease for the proposed facility on txibﬁl trust Jand,
This is required under 25 USC 415 becanse the proposed faciility would be on the

‘ ;es.ewatio'n. ..
e BLM approval of a PFS right-of-way (ROW) application to construct either:
0 anew réil spur (off of the interstate rail line) from Skunk Ridge along the
| base of _ihé Cedar Moumainé on the .west.ern side of Skull Valley to the

ISFSI, or

3 See FEIS Response to Comments (1.3.2.).
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o en Intermodal Transfer Facility (ITF) ncar Timpie, Utah (to trans'fgr‘thc o

incoming SNF from the interstate rail line to heavy-haol trucks for

tra.nsport down Skull Valley Road to the ISFSI)

These approvals would be required under the F ederal Land Pohcy and

Management Act because PFS's proposcd transponauon optlons would cross

federal land co_ntrollcdlby the BLM.

o STB approval of the proposed new rail spur. This approval is required for

construction of any new rail line undei' 49 U.S.C. 10901.

To assess under NEPA the impacts of the full range of possxble federal approvals and

altemauves on the quality of the human environment, the four agenc1es could havc :

prepared four scparate EISs, one for cach-agency. However, followmg the pohcy

expressed in the Council on Environm'entgl Quality regulations that NEPA rcvicw' is

intended 10 reduce paperwork and eliminate duplication,” the four agencies decided to

prepare one ElSiand created altematives for analysis in the FEIS that combined the-four

approvals in dxffcrem ways, as follows

Altemnative

Description in FE]S

'| Federal Approvals

Analyzed as pan of
Altemative :

‘Proposed Action - -
Alternative | (designated in
the FEIS as the preferred
alternative)

Construction and operation
of the proposed ISFS] at the
proposed location (Site A)

.on the Reservation and the

new raijl spur.

NRC—issue License
BIA—approve lease
BLM~—approve rail spur
STB—sapprove rail spur

Alternative 2:

Construction and operation

NRC—issue license for Site |
B ) .

| of the proposed ISFS] at an -

¢ The BLM spproval would be only for construction snd operation of the ITF; there would be no-federal
approval necessary for the transporiation of the SNF down Skull Valley Road
740 C.F.R. §§ 1500.2(b) and 1500.4.
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alternative location (Site B)
on the Reservation, with the
rai] spur as described under

-altemative 1.

BIA—approve lease,
conditioned on change to
Site B

BLM—approve rail spur -
STB—approve rail spur

Alternative 3

Construction and operation
of the proposed ISFSI at
Site A, and construction and
operation of the new ITF
with the use of heavy-haul

| vehicles to move SNF down

the existing Skull Valley
Road.

NRC~issue licehse :

| BlA—approve lease

BLM—approve ITF

STB—no federal acuon ‘

Alternative 4:

Construction and operation
of the proposed ISFSI at .
Site B, with the same ITF as
described under alternative
3

NRC—issue license for Site
B : s
BlA—approve lease,
conditioned on change to
Site B

BLM~-—approve ITF
| STB—no federal action -
Wyoming Alemative Construction and operation | NRC-—analysis required
' of the proposed ISFSIin - { under NRC NEPA

Fremont County, Wyoming

procedures to determine if
another site is obviously
superior to the proposed
site.

BlA—no federal action (not -

analyzed as a reasonable
alternative because of the -

‘| government-to-government

relationship with the Band)
BLM—no federal action
STB—no federal action

No Action Alternative:

PFS would not construct or

| operate the proposed ISFSI

NRC—disapprove license
BlA—disapprove lease
BLM—disapprove ml spur
and ITF

STB—dlsapprove rail Spur .
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Even though the four agencies analyzed the altcfnativcs as a whole in the FEIS,
the intent of the agenciés was that all of the decisions would be independently justified
and that, gcnciully, one agén;:y’s action would not prejud.ice or forcélosc the others,
consistent with the Council on Environmehtal Quality regulations at 40 C.F.R. § 1506.1.
The agencies provided in the FEIS that each agéncy will have the full rangc of decisions
avgilablc to it by spccifj'ing that the NRC would make its licer;sing decisioﬁ first,
followed, if the license is issued, by BIA's ’de.cision on the lease (this ROD), followed, if
the license and the lease are approved, by the BLM and STB decisions.® Thus, even if
one agency choée the Proposed Action or another action alternative, any of the other |
agcnciés in .thc process could still choose the No A_étibn alternative. Although, as noted
below, that order has changed ‘slightly since its contemplation in the FEIS', none of the
decisions by other agenciés have prejudiced the BIA's alternatives, and the BIA still
retains full discretion to approve or disapprove the proposed lease.

Under 40 C.F.R. § 1505.2, an agency must identify in its ROD the alternative it
co‘nsiders to be the cnﬁronmentally preferable altema!ivé. All of the action altematives
analyzed ih the FEIS .have some environmental impacts from construction and operation
.6f the JSFS). The BIA considers the environmentally preferabie altemnative (o be the no
action a]temafive. The potential environmental impacts of constructing and operating the
proposed ISFS] on the Reservation would not occur under this alternative. Positive |

economic benefits from tax revenues, local payroll, and other expenditures would not be

! See, e.g., Section 9.4.3 of the FEIS. The agencies agreed upon this order because cenain decisions would
render other decisions moot. First, because issuance of the NRC license was a condition of the B]A lease
approval, if NRC decided 1o not issue the license, BIA's action would be moot. Similarly, it BIA were to
disapprove the lease, there would be no need for the rail spur or the [TF, so BLM's and STB’s decisions
would be moot. ‘This aniculated order is not binding, however. '

9
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available to the Band, but the Band would be free to pursue oth_ef uses and economic

. development opportunities for its land. .

" Status of Other Federal Actions

Since the issuance of the FElS m Dect_’.mber, 2001, several of the federa] actions .
described above ha§/e occurred or become moot. As noted abdve, on February 21, 2006, |
the NRC issued a li;:ensé to PFS to reccive, transfer, and store SNF on the Reservalipﬁ.
The license is very specific, )imitbing not only the capaqify and other operational aspects
.of the facility, but also the loc‘at,ior_l §f the facility to tﬁe site analyz_éd in the FEIS as, “Site
A” (which is also the site designatcd in the proposed lease). Thus, if the BIA were to

.select the area analyzed as Site B in the FEIS, this selection would require the Band and

- PFS to amend the proposcd lease (as noted in the FEIS) and require PFS to apply for, and

the NRC to approve a modlﬁcauon 10 the license.
Furthermore, in Section 384 of Public Law 109-163, the National Defense

Aulhon'zation_ Act for Fiscal Year 2006, Congress created the Cedar Moumain

"Wilderness Area in Tooele County, Utah, .through which a portion of the proposed rail

spur would be built. In the legislation, Cbngress specifically withdrew the Cedar
Mounléin'Wildcmess Area from “all forms of entry, appropriation, or aisposal under the
public land laws.” -.STB and BLM approval of the PFS applications regarding the
proposed rail spur are thc'rvcforc‘prccludcd by this legislation. .

_Finally, concurtent with this ROD, BLM is issuing a ROD disaﬁproving the PFS

application for the ROW for the proposed ITF and rail spur. Therefore, if BIA were to

approve the proposed lease, PFS would 'have‘to find some other method for transporting
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SNF to the propésed facility. In the absence of a proposal from PFS for an alternative
transpdnéﬁon system, BJA cannot predict Whether that ai;emativ; system Would'fequire a
federal action and NEPA review. - |
| Since the other federal actions are complete or moot, the sole remaining égenc_y

action is the Secretary of the Interior’s approval or disapprovaf of the prbposed lease. As
noted above, the Superinténdenl of the Uintah and Ouray Agency conditionally approved-
the proposed ‘le.ase in May 1997. The Secretary's decision in this ROD is-not c_ohsuained
by that coﬁditional approval. ; | | |
]‘he Conditional Approval was outside the Scope of the Sﬁpefinrendem,'s Aulhorify.

On August 28, 1991, the Assistant Secretary-Indian Affairs (AS-1A) issued a
memoraﬁdum to all Area Directors with the subject line: “Conditional Lease Rgstriciion."
This memorandum .speciﬁcally instructs cfnp)oyees that that there will be no conditional

approval of leases for waste facilitics in the futwre. This policy was still in effect on the

date the»Supen'méndem conditionally apprbvcd the proposed lease.

? Asthe August 28, 1991 AS-1A memo is largely relevant to central issue‘s in this ROD the brief memo is
stated berein in‘its entlrery: _ ' .

It hes come 1o -my sttention thet conditional Jease approvals have been granted for proposed waste
facilities in the past. The potential enviconmental impacts of these projects result in intense public and tribal
atiention which demand that the Bureau of Indian Affairs (BlA) act objectively during the review of the
Jeases for these types of activities. ' : ‘

The most public of these processes is the preparation of the Environmental Impact Statement
under the Nationa! Environmental Policy Act (NEPA), which must be completed before any decision’
regarding the lcase can be made. While | have no doubt thet sl BIA officers intend to fully comply with -
our obligations under NEPA, the conditional approval of 8 Jease for such a land disruptive activity may
crente the appearance that some of these obligations are not taken scriously. '

Therefore, 10 help ensure that BIA is not only acting in an objective manner but is perceived as
acting in an objective manner, there will be no conditional approvals for waste facilities in the future,

1
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The Secretary of the Interior has authomy to approve leascs under the Indxan

Long-Term Leasing Act! The Secretary has the authomy to manage Indian Affalrs and
| tp.dcl'cgatc that authority. "' This euthority to delegate allows subOrdinate‘ofﬁccrs o |

make determinations and issue policies in eccordancc with laws and implementing
:regulationxs prescribed by xhé Secretary. Considerable deference is accorded to the
Sccretary's.construction of a statutory scheme that he is entrusted to adminir)ter.12
Though the Superintendent hed delegated autr;ority 10 approve or disapprove Jeases,
inclpding waste facilities leases, the S_upen'ntendent acted beyond the scope of his.
authority by condumnally approving the 1997 lease i in violation of BIA policy.

The Secretary is not bound by the Supenntcndem s 1997 conditional approval of
the proposed lease. The 1991 policy removed de)egated authority from al} ofﬁcers to

c0ndmonally approve waste facility leases.’? The Superintendent acted outside thc scope

of his delegated authority and in violation of BIA policy when he conditionally approved
the 1997 lease. The Superintendent did not have atrthority or delegation to act contrary to

BIA policy,' and the Secretary is not bound by the ultra vires acts of his officers.'*

©2s U‘S'.C.‘ § 415. See also, 25 CFR § 162 et. seq. (regulations implememhg Section 415).
25 U.S.C.§ 2 ("The Comumissioner of Indian Affairs shall, under the direction of the Secretary of Interior,
and agreeably to such regulations and the President muy prescribe, have the management of al) lndian
afTairs and all matiers arising out of Indian relations.”) See also, 25 USC § 1(a).

- Chevron v. Namral Resources Defense Council, 467 .S. 837 (1984),

W25 u.s.C. § la states in peninent pan. “The Secretary or the Commissioner, a3 the case muy be, may at
any time revoke the whole or any pan of a dclcgation made pursuant to this Act.”

" See Departiment Manual at 200 DM 1.8 Exercise of Authority:

An officer or employee who is delegated or redelegated authority must exercise it in conformity
with any requirements that the person making the delegation would be called upon to observe.

12




‘SEP-,B'?.-QBBS 17:22 DEPT OF INTERIOR

The Conditional Approval Was an Expréss;ion of Intent and Not Final BIA Approval.
The Supérimendent"s action on the proposed lease was not a final action for the
_ Depanmcnt of the Interior,'® and the Secreiary may now review it de novo. The four
condmous in the proposed lease requirc more than ministerial acknowledgment by the
Secrexary Thcy are csscnual components of the body of mformanon the Secretary must
consnder in order 10 makc an mfonned dec:sxon 10 appxove or dlsapprovc the proposed

lcasc. 17" The content of the NRC llcensc informs the Sccretary s stamtory consideration

Delegated authority must be exercised in accordance with relevant polices, smhdards pxogx'ams,
* organjzation and budgetary hmnauons and admmxstnlwe instructions prescribed by officials of the Office

of the Secretary or bureav.

15 See Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380, 384 (1947) (holding that the government is
nol bound when its agent enters into an agreement that falls outside the agent's Congressionslly delegated
authority.); United States v. Stewart, 31) US 60, 70 (1940) (The Government is not bound by the
unsuthorized acts of its agent even if within the scope of the ngent's spparent authority.); Uroh Power &
Light Co. v. United States, 243 U.S. 389, 409 (1917); Gray v. Johnson, 395 F.2d 533, 537 (10thCir.), cerL.
denied, 392 U.S. 906 (1968) (“agent of the government must act within the bounds of their authority; and
onc who deals with them assumes the risk that they are so acting."); Saulgue v, U.S., 663 F.2d 968, 975 (9"
Cir. 1981); Laguna Gatuna Inc., v. United Staies 50 Fed.Cl. 336, 342 (2001)("The federal govemmem will
not be held liable for acts of iis agents which are ultra vires,")’

. 6 See Abby Bullcreek el al. v. Western Regional Director, Bureou of Indian Affairs, 40 IBIA 196
dusc_ussmg this proposed lease: _ .

.. By now it is well-established that B]A's approval of the Jease was conditional, did not
constitute final approval of the proposed storage facility, and did not authorize PFS 10 toke possession or
commence construction of the facility, See Utah v. United States, 210 F.3d 1193, 1195, (Superintendent
conditionally approved the leasc); Urah 32 IBIA at 170 n.), (BIA's decision to spprove the lease was
conditional, and not final). It is entircly conceivable thet no action at all mey be taken in the future 10 store
spent nutlear fuel on the Band's reservation, becouse no construction or operation of the facility can
commence withowt further BIA evaluation to ensure that the conditions set forth in the lease have been met.

- If one or more of the requisite conditions are not met, the Secretary will not issue the necessary centification
which, in effect, gives final approval to the lease, and the facility will never be constructed. See gencraily
Hayes v. Anadarko Area Direcior, 25 IBIA 50 (1992) (appes! dismissed as premature when no final
determination had been made by B1A). Appellants have not suffered, and may never suffer, any concrete
adverse effects, '

R Indeed, the Department Manual at 516 DM 5 provides “supplementary insuuction's for implementing
those portions of the CEQ regulations penaining 1o Decision Making. See 516 DM 5.3 D-F:

13
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of hcélth and safety,'® and the completion and consideration of thé ElSisnotonlya
statutory prerequisite to making a décision under NEPA,'? but is also the basis of hxs
analysis of environmental impécts under the leasing statute 2° |

Congress declared in NE'PA'that the policy of the federal government is 1o “use

all practicable means and measures, including financial and technical assistance, in a

manner calculated to foster and -promote the general welfare, to create and maintain

conditions under which man and nature can exist in produc;ive harmony, épd fulfill the
social, econorﬁic, and other requircmehts of present and future generations of
Americans.."" To carry out that policy, Congress instructed federal agencies that “the -
policies, regulations, and public laws of the United States shall be intcrprctcﬂ ‘a‘md |
administered in accordance with the policies set forth in this chapter”?? (In that same
section, Congress also imposed the requirement for environmental impact statgmehls.) In

one of the first NEPA cases, the Court of Appeals for the District of Columbia Circuit

noted that:

D. Relevani environmental documents, comments, and responses will accompany proposals
through existing review processes so that Deparntmental officials use them in making decisions.

E. The decision maker will consider the environmental impacts of the alternatives described in any
rclevent environmenta) document and the range of these altematives must encompass the
alternnn ves consndercd by the decision maker.

F. To the extent pracncable, the decision maker will consider other substantive and legal
obligations beyond the immediate context of the proposed action. :

" Section 415(a), supra.
42 USC 4332(2)(c)
® Davis v, Morton, 469 F.2d 593 (10th Cir. 1972).

42 U.8.C. § 4331(n).
242 US.C. §4332()).

14




.SEP—B'?-Q%é 17:23 _ DEF’T OF INTERIOR

NEPA, first of all, makes environmental protection a part of the mandate

_ of every federal agency and department. [Each federal agency] is notonly .
permitted, but compelled, to take environmental values into account. o
Perhaps the greatest importance of NEPA is to require [federal] agencies
to consider environmental issues just as they consider other matters within
their mandates.” - - . '

The BIA must consider environmental issues conceming the proi:osed lease. Tﬁis
| consideration, to be copsistent with the spirit ahd letter of NEPA, must e_:xtehd 16 al) bf
the effects of the proposed lease on the quality of the huma_n enyiroﬁmeni,_and must |
include the pos;sibility of disapproval.?* |
" The Statutory ’"'d. Reguiatog Standards for Anprovalv of Leases _
Under the Indian Long-Term Leasing Act, 25 U.S.C. § 415(a) (Section ‘4'1'5), _lfle
Indian owner of trust or restrictéd Jand m#y lease the land “With the approva) of the
Secretary of the Interior, for public, réligidus, cducationa), recreational, residcntiai, 6r
business purposes.” Leases made pursuant to this section éan, in most bas:s; Jast for a
term of 25 years, subject to renewal qu one additional term of 25 years (50 years total), |
* and are subject to "éuch terms and reghlations as may be pfcscribed by the Secretary of
| fhe lnteri‘or."- | |
| In 1970 Congreés amgnded Section 415 to require the Secrglary, “prior.to

approval of any lease or extension of an existing lease pursuant to this section,” to “first

2 Calvert Cliffs* COo(Jinaling Committee v. United Stares Atomic Energy Commission, 449
F.20 1109, 1112 (D.C. Cir. 1971) (emphasis in original). ' '

%14 a1 1114 (“[The aliernatives) requirement, like the "detailed statement” requirement, secks to ensure
that each agency decision maker has before him and takes into proper account all possible approaches 1o a
panticular project (including total abandonment of the project) which would alter the environmental impact
and the cosi-benefit balance.™) . . -

15
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satisfy himself that adequaie consideration has been given (emphasis added)"” to five

specific factors:

1. the relationship between the use of the leased lands and the use of neighboring
Jands;

2. the height, quality, and safety §f any slnicmrcs or other facilities to be consfmctcd

" on such lzmds; | |

3. the availability of police and fire protection and other services;

4. the availability of judicial fbn_xms for all criminé’l and civil causes arising on the
leased lands; and | |

5. the effect on the environment of the uses to which the leased lands will be subject.
Numerous Federal Courts have interpreted this statﬁtc. While “there are

provisions in the statute pertaining to the approval process which require that certain

steps be taken by the Secretary before any decision can be made,” the Secretary “[1s] not
subject to any specific, mandatory directives derived from regulations or statutes, and all

decisions regarding [a lease are) subject to the Secretary's subjective discretion."”* The

1970 amendments to Section 415 allow the Secretary broad discretion in reviewing
leases. The statute directs the Secretary to “satisfy himself that adequate consideration
has been given to these factors, but does not-“give any guidance whatsoever as to what

the Secretary should do in that regard.” Consequently, the “statute allows wide judgment

3 Websrer v. United Srates, 823 F. Supp. 1544, 1549-50 (b. Mont. 1992).
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on the part of the Secretary 10 determinc.whcn he is satisfied, what constitutes "adéquat_c ;
consideration” and who will be resbonsiblé for giving "adequate considcrati.on."i‘
However, Congress did not grant the Secretary l.ir.nitless.discret.ion in deciding _

whcihci o approve or disapproje leases under Sﬁction 415. A_side from the sta"lu'.tc‘s

" mandate that the Secretary cor;sider»l.l_\e ﬁve enumerated factors when making a,. decision,
courts have held that Secretarial decisions under Section 415 must confonﬁ to lbé
fiduciary standérd normally placed upon ﬁxe United States when acting as trustee for the ‘

" Indians. By “Congréss' having placed effective control ox;er.c_ommerciaj leasing of
allotted lands in the Secretary of the Interior [under Suectio'n 415], whi»ch must be B
exercised for their benefit according to the implementing regulations, the govem‘mcnf has
;lssumed an enforceable ﬁduciary obligaﬁoﬁ to Indian [lﬁndowncrs] respecting
commercial leasing."?’ “The Secretary's actions will be analyzed not merely under an
abuse of discretion 'stnm.iard, but under ti'ne more stringent standards dcmapdéd ofa
‘ﬁduciar.y,“ which includes a duty to administer the trust exercising “such care and skill as

a man of ordinary prudence would exercise in dealing with his own property (emphasis

added).™*

¥ Ja, : .

7 Brownv. U.S., 86 F.3d. 1554, 1556 (Fed. Cir. 1996). : )

8 prown v. United Stares, 42 Fed. C1. 538, 563 (1998). See also, Utah v. Department of the Interior, 45 F.
Supp. 2d 1279, 1283 (D. Utah 1999) (Jn ruling on the standing of the State to intervenc in the approval
pracess of this proposed Jease, the court stated “in approving or rejecting leases pursuant to § 415,the
Secretary acts in o trust or fiducisry capacity. The legal attributes of such a relationship include a duty on
the part of the trustee to act solely in the best interests of the-trust beneficiary.”). :
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becigign
Having concluded above that the BIA agency sﬁpeﬁntendentﬁs 199'7.actio;x on the !
first lease is ul{ra‘vir'e.y; that thé "conditional abptovai" of that leasé does hot bind the
Secretary, and that the BIA to déte ha_s' taken no action on the secbnd lcasc.l we how
discuss why we ﬁéve decided to disapproic the proposed lease and t‘o.cho(>se thc no '
action alternative, | | |
Basis for Decision | _
The Secretary acknowledges lhe thoroughness of the NRC’slinquiry into the
nuclear safety aspects of thé proposed ISFSI, and does not endeavor to second guesg the

methods or conclusions of the Commission that are by statute solely within its purview.

The Secretary of tﬁe Interior’s inquiry is fundamentally different from that of the
Commission. As trustee-delegate, the Secretary has the complex task of wcigh.ing' the
lohg‘;terrn viability of the Skull Valley Goshute reservation as a hOmelénd for the Bénd
b(and the implications for preservation o'f fribal culture and life) agaipsi ihe bgneﬁls and'
risks from ecqnoniic development activities proposed for pfbperly held in tnﬁt by the

| United States for the benefit of the Band, In making this inquiry, the Secretary is guided
by the five factors enuméfatc'd by Congress in Section 415, by ﬁ)c gdditiongl guid‘ancc .
provided by the statute’s implementing regulation at 25 CFR 162, and by the commbx;
law, which can inform our décisions as trustee-delegate. | |

We see nothing in the statute, regulations, or the common law that reqvui‘res us to

approve the proposed lease. We see our primary duty as trusiee-delegate, ux;def the law

regarding this and other proposed leases, to be the protection of the trust res as a future -
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homeland and pro.ductive land base for the Band thxqugh the pmdent excrcise qf
" informed discretion after considéﬁng all relevant factors. | |
* We are cognizant of and have carefully considered the econdmic impact to the
Bﬁnd in making this decision. We are aware of the income the proposed Jease would
provide the Band, and that economic benefit has wexghed heawly in our consideration of
lhe proposed lease. Upon we\ghmg the benefits to the Band against the sxgmﬁcant

uncertainties and other factors discussed below, we conclude that it is not consistent with

the ﬁonduct expected of a prudent trustee to approve a proposed lease that promotes - - -
storing SNF on the reservation. In reaching this conclusion, we emphasize that the
decision to disapprove the proposed lease apd choose the no action alternative in this
ROD does not foreclose other economic developmém activities that the Band could
pursue. |

The decision to disapprove the proposed Jease is the result of our concern that
adequate consideration has not been given to the factorS the Secretary is required to
consider under the stﬁmte; that the PFS prbposal removeé the Secretary’s abili\y to
effectively police the lessee’s activities on the trust property as comémplated by the
.regulal'i.on; and that years-long delays in construction of a permanent SNF sepository,
reflected in the Waﬁte Confidence Decisions of the NRC, provides no firm basis to
determine when and under what circumstances SNF might be taken away from trust land

if the proposed ISFSI is built.
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Adequacy of environmental analysis.

"~ Two events have occurrcd in the immediate vicinity of the GOShufc reser;'ation : ’
sincc the PFS EIS was conﬂpléled in December, 2001. ’-First, in 2004, theABand.b’egan :
accéptin’g baled municipal solid waste from Salt Lake City and oihcr Utah communities
into a Tekoi $aieﬁll landfill operation built on Reservation land lea#éd to thc:CR Group,

| LLC, with the approval of the BIA.® Then, in 2006, the U.S. Congress created the Céda;
Mountain Wilderness A:éa near the Goshute Reservation in Toocle Couht_y.” Neither of .
- these events, of course, was analyzed in Decembei’, ZOOi PFSEIS. . | |
The landfill generates about 130-160 heavy truck tnps per day to the Reservauon
along thc mral two-lane Skull Valley Road. The proposed PFS facnhty would contribute

additional traffic on Skull Valley Road in the form of slow-moving, 150 foot-long heavy

haul trucks ttaveling with a frequency of about two per week. Each heavy-haul round
trip to the ISFSI wéuld 'tak‘c about four hours. Road wear and tear under such
| extram-dina_ry vdlume and lo&ds, interference with the truck traffic destihed for the.
Jandfill, and other environmental impacts have n‘ot been analyzed'ana therefore are not -
| availabl; to the Secretary m making a d.ecisicm on the proposed leasc.
Impacts on the Cedar Mountain Wildemness Area, whetﬁé; from construction and
| operation of the ISF S1, transportation of SNF to the Goshute site, or truck traffic fo and
ﬁom the landﬁ)l, have also nbl been analyzed. While the landfill EIS did _inélude a -

cumulative impacts analysis of the projected impacts of truck traffic associated with the

¥ The BIA published a Record of Decision on balefill operauon EIS (the “balefill EIS") for this activity in,

May, 2004,
*P.L. 109-163
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PFS facilily, both the landﬁli and PFS traffic wefe estimated ﬁt the time that ahalysis' wa§
completed The impacts on the w:ldemess arca from the proposed ISFSI in combmauon ).
with now quantifiable actual impacts from existing activities such as the landﬁll have
not been adequately analyzed and therefore are not available to inform the Secretary's
decision rega.rd'ing the proposed lease.

Further, the PES EIS analyzes in detail the transport of SNF /o the Goshute
reservation, but fails to adequately address the impacts of transportation of SNF away

. from the PFS fa;ility to the permanent geological repository or back to thé utility _ |

Operutors; In fact, the ﬁrst page of the PFS EIS dcscribcsihe fbcus of the document as
evaluating “...the potential environmental effects of the ISFVS'l proposed by PFS, |
vincluding cqnstruéﬁon and opcfz_ation of new transportation facilities that would provide
access to the proposed ISFSI ... (emphasis added)™ The document contains many
references to transport to the Goshute Rése’ryatio‘n,’? but very few that di;cués the cf"fects '
of transbon away from the sit'e before the end of the license term or upoh corhplction éf a
permanent repository at Yucca Mouniain‘. | | | |

Finally, recent federal case law creates significant uﬁccnainty sunounding the
adequacy of analysis in the PFS ElS.. In San Luis dbispo Molhers Jor Peace, et al. v; .

United Stqres,” the Ninth Circuit Count of Appeals reversed an NRC decision to granta

% PES EIS, Section 1.), pl-1, Decembcr 2001

3 See, e.g., sections 1. 53 ) (p }-17); 2.1.2.) (p. 2-18); 22.4.2 (p. 2-40, 2-43, 2-47); 5 (p. 5=1); 5.9 (p. $-
15); 5.6.2 (p. 5-34Y; 5.7.2 (p. 5-39); 5.7.2.2 (p. 5-42); 5.7.2.3 (p. 544); 5.7.2.4 (p. 5-49); 5.7.2.5( p. S-51);
$.7.2.6 (p. 5-53); 5.7.2.9 (p. 5-58, 5-60, 5-61, 5-62); 5.8.3.2 (p. 5-71); 5.8.4 (p. 5-72); 6 (p. 6-1); 6.1.4.3 (p.
6-10); 6.1.5.3 (p. 6-12, 6-13, 6-14); 6.1.8.3 (p. 6-20); 9.3 (p. 9-2); 9.4.3 (p. 9-16); Appendix A Scoping
Report (p. 12); Appendix A Supplemcmal Scoping Repont (p. 13); Appendix C (p. C-1); Appendix D (p. D-
20); and Appendix G (p. G-9). _

 No.03-74628, 2006 U.S. App. Lexis 13617 ‘
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license to the owner of the Diablo Canyoh nuclear power plant in San Luis Obispo,
California; 1o construct and operate an SNF dry cask storage facility.technically similar 1o
the one PFS proposes. In internal proceedings that preceded issuing the Diablo Canyon
license, the NRC deciaed calegprically thai NEPA does not require consideration of the
environmental effects of potential terrorist attacks. NRC based its decision on four

factors it used earlier in considering and rejecting the State of Utah’s contention that the

environmental effects of terrorism should be analyzed in the PFS EIS.> The Nioth

Circuit reviewed each factor for reasonableness and concluded that, individually or

collectively, they do not support the NRC’s decision not to consider the environmental

effects of a terrorist attack in the Diablo Canyon EA.

The court’s sweeping rejection of the same factors NRC relied on in rejecting the
State of Utah's comeﬁtioﬁ in tbe PFS licensing proceedings Jeaves us distinc_tly,' .
unsatisfied at best that the effects of a tcrroﬁst-initiat?d event have been given adequate
éonsidcration, and prudent cognizance of the uncertainty surrounding this type of analysis
highlighted by the San Luis Obispo dccisibn counsels diéapproval of the proposed lease
and selection of the no action alternative.
Relationship of leased lands 10 neighboring lands.

As noted asovc.v the BLM had to decide whcthcr to approve or disapprove two -
ROW applications submitted by Pl;'S. The first of these applications would have |

supported construction of a rail spur across public land 10 the ISFSI on the Reservation;

M The four factors are: (1) the possibility of terrorist attack is too far removed from the natural or expected
consequences of agency action; (2) because the risk of a terrorist anack cannot be determined, the analysis -
is likely to be meaningless; (3) NEPA does not require a “worst case” analysis; and (4) NEPA's public

process is not an appropriate forum for sensitive security issues.
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'thc second would have supponed construction of an ITF on BLM land at whnch SNF
shipping canisters would be transferred to heavy haul trucks for the mp down Skull
Valley Road to the ISFSI. Citing many of the same concerns about the completeness of

the PFS EIS that BIA has xdentxﬁed BLM has declded 10 disapprove both ROW

apphcatnons concluding that intervening events not analyzed i in the EIS compcl itto

| delermme that the ROWs are not in the public mterest

In rev:ewmg the relatmnsbm of the use of leased lands to the neighboring lands,

as Section 413 instructs that we mﬁst, we are influenced by the conseqﬁences of BLM's
determination that the RQWs are not in the public interest. 'Aﬁer NRC issued its license
restricﬁng construction of tfxe ISFSI to Site A (fon;ctlosing an_alyzcd. alternatives that

~ involve construction of the ISFSI on Site B), and after Congress created the Cedax
M;)untain Wilderness Area (effectively foreclosing alternatives that involved rail spur
transport into th»c Reservation), only alternative 3 - coﬁsﬁuctién on Site A and transport.
by rail and truck via the ITF - among the altematives an_alyzed inthe PFS EIS remained
viable. BLM’s dctenhination that the ITF ROW is not in the public intereét has
‘effcctively climinated the Jast viable analyzed alternative for transportation of SNF 10 the
.Resen}ation, and PFS has formally proposed no additional altemative merhc;d of
transport. The BLM determination that ROWs across public Jands that would support an
csscnual component of the ISFSI - transportation comdors - are not in the public
interest, we are not satlsﬁcd that construction and opcration of the facxhty is compatible

with neighboring lands.
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Availability of Police Protection.

'fhe NRC has given exhaus;tive conSideration to security at the proposed TIS.FSI. T
The Sccrctary of the Interior, however, is responsible fbr law enforcemeni on the Goshute
Resérvétion and throughout all of Indian Country; The BlA,.the Band, and the Tooele
County Sheriff's Depanmcnt do not have resources to provide adequate law énforcemem
suppont for the proposed ISFS]. The Band does not have a P..L. 93-638 contract for law . '
enforcement with the BIAYS In the absence of a contract, the BIA Office of Law
Enforcement Services (OLES), through its. District 11l in Phoenix, Axizona has primary
law enfo@ementjurisdiction on the Goshute Reservation. Efforts to staff the 'Gos_h\;té

Reservation have consistently proven unsuccessful, and the BIA currently has no officers

assigned there. The closest BIA Law Enforcement Officers are assigned to the BIA's

Uintah and Ouray Agency in Ft. Duchesne, Utah, approximately 4 % hours drive from the -

Goshute Reservation.

Thc_Tooélc County Sheriff’s Dépanmem has jurisdiction within the county
surrounding the Reservation.. The County Sheriff has no juﬁsdiclioﬁ over crimes
wmmmed by or against Indians in Indian country because Utah is not a “Pubhc Law
280" state. 4 There i is currently no relmbursable agreement belween the BIA and the
County under which the latter would provide law enforcement services to the
Reservation, and thé County .She_riffs Depﬁties are not currently cross-dcputized by t_he

BIA and therefore have no jurisdiction over the Indian residents on the Reservation. The

% Under P.L. 92-638, the Indian Self Determination and Education Assistance Aet, 25 USC 450 et seq., the
Secretary can contract with Tribes that want to provide for their members the services the BIA normally
Erowdes With the contract come the funding the Secretary would have used 1o provide such servjces.

* See 18 USC 1151
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‘qucle County Sheriff’s bepartmem has a maximum normal shift inanhing of five
Deputies to cover the 7000.squnre-mile county; response times to incidents on the -
RéserVatiqn could vary greatly depending on the location of Deputies in this large area.
Even if the appropriate agreements were in place, Tooele County could not provide the
round-the-clock law enforeeﬁxent services required due to additional traffic and other |
activities. on the Reservation as a result of the proposed ISFSI:

As trustee-delegate for approximately :56 million acres of trust and restricted

| lgnds, the Secretafy of the Interior is funded to train and equip 400 BIA law enforcement
officer positions. Law enforcement resources in Indian Country are spread extremely
thin; on spﬁxe Reservations the BIA can field oﬁly one trained officer for many hundreds |
of square miles. BIA OLES managers estimate that seven full-time law enforcement
officers and two suppb'n staff would be required to adequately proyidc law enforcement
services to the Reservation if the ISFSI were built. With limited resources to meet Jaw
enforcement responsibilities throughout the rest 6{ Indian Country, it ’woﬁld be imprudent
tqnapprove leases that allow an activity that the Secre't.ary does not have the resources to
support.
The Seére'rary .hqs no kpec"ialized resources with which to monitor the renanf 's activities.

The highly technical nature of the.proposed ISFSI effectively eliminates the

Secretary‘s'ability t§ inﬁ;xct the tenant’s actiQities ,and enforce the lease. The Secretary
retains tﬁe authority to >emc'r the leased premises “... to protect the iﬁterestS of the Indian

landowners and ensure that the 1enant is in compliance with the operating requirements of

~
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the 'lcase.””» The.Secretar'yv may also, after consultation with the Band; cancel a lease for
non-compliance and order the tenant 1o vacate.** The Secretary controls no independent
spéciaiized technical resour’cés of the type.‘required t0 assess comp]iimce of 50 specialized
a tenant as PFS. The BIA employs no‘nucl‘ear scientists or technicians nor other specialty
skills that would be requivrcd‘ to adequately monitor the lease. An order to vacate issued
10 PfS would have ho practical effect because of the extensive infrastructure and
invéstmem at the facility, and the logistics, cx'pensc. and national consequences of the
d.iSplncemem of SNF stored there. The ISFS], once ;onstructed, has qualities of
permanence that render the tmsteé-delegate's ujtimate regulétory means of protecting the
Indian landowner unworkable, aﬁd it is not pmdenf té approve a lease that has this
consequen;:e. |

Thé Secretary cannot ascertain when SNF might ‘Ieave trust land. _

Despite the efforts of t_};c Department of Energy (DOE) toward establishing a
permanent geologic repository for SNF at Yucca Mouniajn, Nevada, the timing of
licensing and constructing that facility remains uncen_ain'; Prudent cognizance of that
uncertainty counsels disapproval of the proposed Jease.- |

 The Nuél;:ar Waste Policy 'Aqt of 1982 (NWPA), as amended,” established the
process for Iocating, constructing, operating and closing a national permanent geologic
repository for high l.evellradioactive waste ;nd SNF. Under NWPA, the DOE is

rcsponsib]é for obtaining a license from the NRC, then constructing and operating the

25 CFR 162.617
125 CFR 162.619
342 US.C. 1010) et seq.
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 repository.”® Following the }equirements_of the NWPA, the DOE Secretary .
recommended Yucca Moumain to the President as the site of the pation’s permanent SNF
disposal f;a\cility. Thé President then recommended Yucca Mountain to the Congress,
which approved ihat site by joint resoiulion in 2002." While Yucca Mountain is clearly
the intended site of the permanent repository, the date Yucca Mountain will begin |

receiving SNF remains uncertain.

* That uncertainty is enshrined in the public record in the NRC's Waste Confidence
Decisions. lri 1984, two years after Congress passed the NWPA,VNRC issued its first
Waste Confidence Decision.*? The purpose of that decision was to “assess its degree of
confidence that radioactive wastes produced by nuclear facilities will be safely dispoéed :
of, to determine when such disposal would be available, aﬁd whether such wastes can be |
‘safcly stored until they are safely disposed of ¥ Aﬁef a hearing and notice and '
comment rulemaking, the NRC issued five ﬂndings,“ including a finding thét.one or
more pérmanenf disposal repqsitories for such waste would be available by the years
2007 - 2009. Acknowlcdging.lhat its conclusiohs on waste conﬁdchcg could change due

| to any number of unexpected intervening events, the NRC committed 1o review its
Decision every five years until a permanent repository for high-‘level radioactive waste

and SNF became available.

942 U.5.C. 2011 el seq. : '

" See Yucca Mountain Development Act, Pub, L. No, 107-200, 116 Stat. 735 (2002)

2 49 FR 34658. The 1584 Waste Confidence Decision was issued as the result of a remand 10 the NRC
from the U.S. Coun of Appeals for the D.C. Circuit after an appesl Fom NRC's 1977 decision to deny a
petition for rulemaking to determine whether radioactive wastes generated in nuclear power reactors can be
disposed of without undue risk to pubic health and safety and to refrsin from granting pending or future
requests for reactor operating licenses until such finding of safety was made.

2 49 FR 38472 _ :

“ These five findings were codified, efier issuance of a final rule, at 10 CFR 51.23. '
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The NRC issued its next Waste Confidence Decision in 1990, affirming or
changing only slightly four' of the five findings from the 1984 Decision. Regarding the =
likélihbod and timing of a permanent geological repository, howéver, the NRC

significantly revised its earlier assessment that such a facility would be available in the

'. years 2007 - 2009:
The CommiSsioh finds reasonable assu_rahce that at least one mined
geo_logic repository will be available within the first quarter qf the 2)*
century...(emphasis added)'.ls |
The Commission also extendéd the cycle of review from evéry five years to

every ten years. The rational for this exiension was that “... predictions of

repository availability are best expressed in terms of decades rather than years
(emphasis added).”* -

The Commission’s l9§9 Waste Confidence Decision réstated ihe 1990
prediction that a permanent facility might be available sometime within the first
qﬁancr of the.21 st Cehtury, but cited no cbmpelling add{tional support for that
contention.”

. As of the date of this ROD, fully seven years after the 1999 Waste

Confidence Decision predictions, the DOE has not submitted a license

application for the peiméncnt facility to the NRC..

** 55 FR 38474, Sep. 18, 1990
“ld ,
*764 FR 68005, Dec. 6, 1999
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A prudent trustee-delegate can dcr"ivc no conﬂdcn;c from the public
record. Construction of Yucca Mountain could be .indeﬁnitely delayed by any '
number of factors, including ﬁrotracted litigation (afier all, NRC acknowledges
that “decades™ are the most relevant unit of time for predicting the co’mplgtion

: date). Current legal struﬁturﬁs that prevent additional license renewals could be
amended to prévidc for SNF storage at the prOpoﬁed ]JSFSI beyond the term of
:the current lfccnsc and authorized renewél peﬁod. This uncertainty concerning
when the SNF might /eave trust Iarid, combined with fh’e Secrelary"s practical
inability to remove or compel its removal once deposited on_. the reservation,

| counsel disapproyéi of the propésed lease. |
Conclusion |

For the reésohs above, we disapprove the proposed lease a_nd choose the
no action alternative. | |

Because this decision is issued by the Associate Deputy Secretary of the
Dcpanmcm»o.f the Interior fulfilling the functions of the Assistant Secretafy-—lndian'
Affuirs_, itis the ﬁnal. action of the Depaitment and effective immediately, under 25

CER.§2.20(c).
L Lo
SEP 0 7 2006

Janttes E. Cason

Associate Deputy Secretary
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